STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
VI SHER CORPORATI ON
Petiti oner,
VS. Case No. 97-0431

DEPARTMENT OF TRANSPORTATI ON,

Respondent

N N N N N N N N N N’

RECOMMVENDED CORDER

An adm ni strative hearing was conducted on May 9, 1997, in
Lakel and, Florida, by Daniel Manry, Adm nistrative Law Judge,
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: @ en Anderson, Esquire
1128 First Street South
Post O fice Box 9159
W nter Haven, Florida 33883-9159

For Respondent: Francine Ffol kes, Esquire
Depart ment of Transportation
Haydon Burns Building, Ml Station 58
605 Suwannee Street
Tal | ahassee, Florida 32399-0458

STATEMENT OF THE | SSUE

The issue in this case is whether a directional opening
Respondent constructed in the nedian of State Road 540 ("SR 540")
at 2nd Street, Southeast, ("Second Street") in Polk County,
Florida conplies wwth the requirenents of Chapters 334 and 335,
Florida Statutes, and Florida Adm nistrative Code Rules 14-96 and
97. 1/

PRELI M NARY STATEMENT

In June, 1996, Respondent nodified a nedian opening in front

of Petitioner's business by converting it froma full opening to



a directional opening. On July 10, 1996, Petitioner filed a
petition for adm nistrative hearing. Respondent referred the
matter to the Division of Admi nistrative Hearings to conduct the
heari ng.

At the hearing, Petitioner presented the testinony of two
W t nesses, and submitted one conposite exhibit for adm ssion in
evi dence. Respondent presented the testinony of two w tnesses
and submtted five exhibits for adm ssion in evidence.

The identity of the witnesses and exhibits, and the rulings
regardi ng each, are set forth in the transcript of the hearing
filed on May 28, 1997. Petitioner tinely filed its proposed
recommended order ("PRO') on June 10, 1997. Respondent tinely
filed its PRO on June 25, 1997.

FI NDI NGS OF FACT

1. Petitioner is a Florida corporation wholly owned by M.
M. Vivian DeSousa and Ms. Sherry DeSousa, his wife. Petitioner
is engaged in the business of operating a restaurant known as
Schoop' s Hanburgers ("Schoop's").

2. Schoop's is located in Wnter Haven, Florida at the
intersection of SR 540 and Second Street. SR 540 is an east-
west, four lane, divided arterial roadway that is known |ocally
as "Cypress Gardens Boul evard.” Second Street is a north-south,
two | ane, residential city street. SR 540 is part of the State
H ghway System while Second Street is owned by the Cty of

W nt er Haven.



3. Schoop's faces south toward the westbound | anes of SR
540 in the northwest corner of the intersection of SR 540 and
Second Street. The east side of Schoop's abuts the sout hbound
| ane of Second Street.

4. Second Street intersects SR 540 approxi mately 300 feet
west of the intersection of SR 540 and 1st Street, Southeast.
("First Street"). First Street is a four |ane divided hi ghway.

5. The southern end of Second Street forns a "T"
intersection with SR 540. Second Street does not continue south
of SR 540.

6. The property to the south of SR 540 (the "Qutback
property") houses several businesses that face north toward the
east bound | anes of SR 540 on the opposite side of SR 540 from
Schoop's. The businesses include a Boston Market, an Qutback
St eak House (the "Qutback"), a Days Inn Modtel, and a Red Lobster
Restaurant. The Qutback is newly constructed.

7. The Qutback and Days Inn are in the mddle of the
Qut back property nore or less at the intersection of Second
Street and SR 540. The Red Lobster is east of the intersection,
and the Boston Market is at the western end of the Qutback
property where SR 540 intersects First Street.

8. The nedi an that separates the westbound and east bound
| anes of SR 540 includes an opening at the intersection of Second
Street and SR 540. The nedi an opening is imredi ately east of
both Schoop's and the Qutback. Petitioner does not have an

access connection permt for the medi an openi ng.
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9. Petitioner has a direct driveway connection to Second
Street. Prior to nodification, the nmedian opening all owed easier
access to and from Schoop's.

10. Prior to nodification, the nmedi an opening was a ful
opening. It allowed eastbound traffic on SR 540 to turn left
across the westbound | anes of SR 540 onto the northbound | ane of
Second Street without the protection of a left turn storage | ane
east bound on SR 540. It also allowed southbound traffic on
Second Street to turn left across the westbound | anes of SR 540
onto the eastbound | anes of SR 540.

11. The full medi an openi ng nmedi an openi ng al | owed
west bound traffic on SR 540 to turn left across the eastbound
| anes of SR 540 into the Qutback property without the protection
of a left turn storage | ane westbound on SR 540. Traffic |eaving
t he Qutback property could al so cross the eastbound | anes of SR
540 and turn left into the westbound | anes of SR 540.

12. Respondent nodified the nmedi an opening in June, 1996.
The nodification changed the nmedi an opening froma full opening
to a directional opening. The directional opening allows
west bound traffic on SR 540 to turn left into the Qutback
property, or to make a "U' turn, froma left turn storage | ane
west bound on SR 540. The directional opening prevents all other
turns at the intersection of SR 540 and Second Street.

13. The directional opening prevents southbound traffic on
Second Street fromcrossing the westbound | anes of SR 540 to turn

| eft onto the eastbound [anes of SR 540. It prevents traffic
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| eavi ng the Qutback property fromcrossing the eastbound | anes of
SR 540 to turn left onto the westbound | anes of SR 540. It also
prevents eastbound traffic on SR 540 from making "U' turns on the
west bound | anes of SR 540.

14. The turns prevented by the directional opening at
Second Street have been diverted to a full nedian opening at 3rd
Street, Southeast ("Third Street") where left turn storage | anes
exist in both the eastbound and westbound | anes of SR 540.

East bound traffic from Schoop's can turn left onto SR 540 by
first turning |l eft onto Second Street and proceedi ng one block to
Third Street. Westbound traffic fromthe Qutback property can
turn left onto SR 540 by first turning right onto SR 540 and
making a "U' turn at Third Street.

15. The directional opening was reasonably necessary to
elimnate traffic hazards caused by queuing at the intersection
of First Street and SR 540. Queui ng occurs when vehicles are
backed up, one behind the other, by traffic control devices at
i ntersections.

16. Respondent conducted a traffic operations and safety
eval uation to determ ne whether it was safe and efficient to
mai ntain a full nedian opening at the intersection of SR 540 and
Second Street. The evaluation included field reviews and a
review of police accident reports. The City of Wnter Haven
provi ded substantial input into the evaluation because the Gty
has jurisdiction over the side streets inpacted by the nedi an

nmodi fi cati on.



17. The evaluation found that queui ng of westbound vehicles
on SR 540 created a traffic problem several tinmes each day.
Queui ng of westbound traffic on SR 540 extended far enough
eastward to block the intersection at Second Street during 12 of
the 57 signal cycles in the noon peak hour and during 29 of the
56 signal cycles in the p.m peak hour.

18. Queuing could not be reduced by nodifying the traffic
signal at First Street to add "green tine" for westbound traffic
on SR 540 and reduce "green tinme" for north-south traffic on
First Street. Re-timng the traffic signal would result in
i ncreased delay for north-south traffic to unacceptable |evels.
The signal at the intersection at First Street and SR 540 was
operating near capacity.

19. Queuing of westbound traffic on SR 540 created a
traffic hazard for both westbound and eastbound traffic. Queuing
did not always occur sinultaneously in both westbound | anes of SR
540. Vehicles could be queued in either the curb |ane or the
medi an | ane while vehicles in the other [ane continued in notion.

20. The traffic hazard was greatest when queui ng occurred
in the nedi an westbound | ane of SR 540. Queued vehicles in the
medi an | ane tended to | eave a "courtesy gap" that all owed
east bound vehicles on SR 540 to nake a left turn across both
west bound | anes or to make a "U' turn into the westbound curb
| ane of SR 540. Vehicles entering the "courtesy gap" did not
have the sight distance needed to see westbound vehicles in

motion in the curb lane of SR 540 and conplete the turn safely.
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21. Queuing of westbound traffic on SR 540 created
additional traffic hazards for eastbound traffic. Left turns and
"U'" turns fromthe eastbound nedian | ane of SR 540 frequently
stopped traffic in that lane. The result was to increase queuing
for eastbound traffic or to increase | ane changes by eastbound
vehi cl es not using the medi an openi ng.

22. Respondent was unable to construct a directional
opening at the intersection of SR 540 and Second Street that
included a left turn storage |ane for eastbound traffic on SR
540. The di stance between Second Street and First Street is not
sufficient to accommpdate a left turn storage |lane. Any |left
turn storage | ane Respondent could have included in the
di rectional opening woul d not have been | ong enough to acconplish
its purpose.

23. The additional traffic created by the addition of the
Qut back to the Qutback property exacerbated the traffic hazards
caused by the full nedian opening at Second Street. Those
hazards are substantially reduced by diverting left turns and "U'
turns to Third Street.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter. Section
120.57(1). The parties were duly noticed for the hearing.

25. The burden of proof is on Petitioner. Petitioner nust
show by a preponderance of evidence that the directional opening

Respondent constructed at the intersection of SR 540 and Second
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Street violates applicable law. Florida Departnment of

Transportation vs. J.WC. Conpany, Inc., 396 So.2d 778 (Fla. 1st

DCA 1981); Balino vs. Departnment of Health and Rehabilitative

Services, 348 So.2d 349 (Fla. 1st DCA 1977).
26. Petitioner nmust show that Respondent's action injured
Petitioner, and that the injury is the type the statute is

designed to protect. Aneristeel Corporation vs. Clark, 691 So.

2d 473 (Fla. 1997); Agrico Chem cal Conpany vs. Departnent of

Envi ronnent al Regul ation, 406 So. 2d 478 (Fla. 2nd DCA 1981),

revi ew deni ed sub nom Freeport Sul phur Conpany v. Agrico

Chem cal Conpany, 415 So. 2d 1359 (Fla. 1982); Fairbanks, Inc.

vs. State, 635 So. 2d 58 (Fla. 1st DCA 1994). The directional
openi ng constructed by Respondent injured Petitioner by diverting
traffic fromPetitioner's place of business. The issue is
whether that is the type of injury the statute is designed to

pr ot ect .

27. Section 335.182(2)(a) provides that every owner of
property that abuts a road on the State Hi ghway System has a
right to reasonabl e access. The right of access is defined in
Section 334.03(21) as the right of ingress fromabutting land to
the state highway and the right of egress fromthe state highway
to abutting land. Section 334.044(14) authorizes Respondent to
establish, control, and prohibit such points of ingress and
egr ess.

28. The nedi an nodification constructed by Respondent does

not affect Petitioner's right of access. The nodification
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affects traffic flow Traffic flowis not part of Petitioner's
right of access. Sections 334.03(21), 334.044(13), and
335.181(2)(a); Rule 14-96.003(5); Departnent of Transportation

vs. Cefen, 636 So. 2d 1345 (Fla. 1994); Departnment of

Transportation vs. Capital Plaza, Inc., 397 So. 2d 682 (Fl a.

1981); Hack Corporation vs. Departnment of Transportation, DOAH

Case No. 92-4202, Final Oder (July 27, 1993), aff'd 637 So. 2d

14 (Fla. 3rd DCA 1994). See also, Racetrac Petroleum Inc. vs.

Department of Transportation, 17 F.A L.R 2239 (DOAH April 27,

1995) (holding in a rule challenge case that nedi an openings are
not connections).

29. Petitioner could successfully challenge the nedian
nodi fication constructed by Respondent if Petitioner held an
access connection permt and the nedian nodification elimnated
one or nore turning novenents described in the permt. However,
Petitioner does not hold an access connection permt for the
medi an openi ng nodi fi ed by Respondent.

30. Respondent has the statutory authority and
responsibility to plan and inplenment safe and efficient highways.

Section 334.044; Departnent of Transportation vs. Lopez-Torres,

526 So. 2d 674, 675 (Fla. 1988). However, Respondent's statutory
authority is not absolute and is limted to the | awful exercise

of its discretion. Lopez-Torres, 526 So. 2d at 676.

31. The technical engineering judgnent that Respondent
necessarily exercises in designing safe transportation facilities

is a function intended by the legislature to repose in
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Respondent. Courts are generally predi sposed to | eave such

deci sions to Respondent. State, Departnent of Transportation vs.

Mers, 237 So. 2d 257, 261 (Fla. 1st DCA 1970).

32. Respondent has the statutory authority to undertake the
medi an nodification that is the subject of this proceeding.
Respondent exercised its discretion in a |awful manner based on
t echni cal engi neering judgnent.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat Respondent enter a Final Order denying
Petitioner's challenge to the nedian nodification.

DONE AND ENTERED this 24th day of July, 1997, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 24th day of July, 1997.
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ENDNOTES

1/ Al chapter and section references are to Florida Statutes
(1995) unl ess otherw se stated.

2/  Unless otherwise stated, all references to rules are to rul es
promul gated in the Florida Adm nistrative Code in effect on the
date of this Recommended Order

COPI ES FURNI SHED

Ben G Watts, Secretary

Depart ment of Transportation
Haydon Burns Buil di ng

605 Suwannee Street

Tal | ahassee, Florida 32399-0450

Panel a Leslie, General Counsel
Depart ment of Transportation

562 Haydon Burns Buil di ng

605 Suwannee Str eet

Tal | ahassee, Florida 32399-0450

Franci ne Ffol kes, Esquire

Depart ment of Transportation

Haydon Burns Building, Ml Station 50
605 Suwannee Street

Tal | ahassee, Florida 32399-4458

d en Anderson, Esquire

1128 First Street South

Post O fice Box 9159

W nter Haven, Florida 33883-9159

NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recommended Order should be filed with the agency that w |
issue the final order in this case.
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